
	DA REALTY, LLC, a Florida limited liability company, derivatively on behalf of THIRD AVENUE DEVELOPMENT, LLC,


vs.


	IN THE CIRCUIT COURT OF THE 17th 

JUDICIAL CIRCUIT IN AND FOR

BROWARD COUNTY, FLORIDA



	TAHO INVESTMENTS, L.L.C., a Florida limited liability company, ITAY AVITAL, individually, URBN FLAGLER, LLC, a Florida limited liability company, TAHO FUSCO, LLC, a Florida limited liability company, and URBN GP MANAGER, LLC, a Florida limited liability company
 
	Case No. CACE-21-011370
Division: 05



VERIFIED SECOND AMENDED COMPLAINT FOR DAMAGES

Plaintiff DA Realty, LLC (“DA Realty”), a Florida limited liability company, derivatively on behalf of Third Avenue Development, LLC (“Third Avenue Development”), a Florida limited liability company, sues Defendant Taho Investments, L.L.C. (“Taho Investments”), a Florida limited liability company, Itay Avital, individually, URBN Flagler, LLC (“URBN Flagler”), a Florida limited liability company, Taho Fusco, LLC (“Taho Fusco”), a Florida limited liability company, and URBN GP Manager, LLC (“URBN GP Manager”), a Florida limited liability company and states as follows:
Parties, Jurisdiction and Venue
1. This is an action for damages and for entry of a declaratory judgment. 
2. The damages sought herein are in excess of $30,000.00, exclusive of attorneys’ fees and costs.  
3. Plaintiff DA Realty is a Florida limited liability company with its principal place of business in Broward County, Florida and is sui juris.
4. Third Avenue Development is a Florida limited liability company with its principal place of business in Broward County, Florida and is sui juris.  
5. Defendant Taho Investments is a Florida limited liability company with its principal place of business in Broward County, Florida and is sui juris.

6. Defendant Itay Avital is an individual who resides and/or conducts business in Broward County, Florida and is sui juris.
7. Defendant URBN Flagler is a Florida limited liability company with its principal place of business in Broward County, Florida and is sui juris.

8. Defendant Taho Fusco is a Florida limited liability company with its principal place of business in Broward County, Florida and is sui juris.

9. Defendant URBN GP Manager is a Florida limited liability company with its principal place of business in Broward County, Florida and is sui juris.
10. Venue is proper in Broward County as the Operating Agreement (defined below) provides for jurisdiction in Broward County. Additionally, the principal place of business of the corporate defendants are all in Broward County. 
11. All conditions precedent to the bringing of this action have occurred or have been satisfied. 

12. To commence this action, DA Realty has retained undersigned counsel and become obligated to pay attorneys’ fees and costs. 

GENERAL ALLEGATIONS

A.
General Background
13. DA Realty is owned and operated by David Aviram, who is a resident and citizen of the United Kingdom. 

14. Taho Investments is owned and operated by Itay Avital. Mr. Avital holds himself out as an expert real estate investor with vast experience owning, developing, and managing residential and commercial properties in the South Florida market. 

15. Since 2013, DA Realty and Mr. Aviram have transferred millions of dollars to Mr. Avital, Taho Investments and  other entities owned or controlled by Mr. Avital for the purpose of investing in South Florida real estate. Since Mr. Aviram resides in the United Kingdom, he has relied on and trusted Mr. Avital to locate deals and maximize his returns. 

16. Mr. Avital has repeatedly betrayed the trust placed in him by Mr. Aviram. For example, he has diverted funds to projects not involving Mr. Aviram and constantly failed to provide adequate reporting or accounting. 
17. The facts underlying this action are just one example of Mr. Avital’s many deceptions of Mr. Aviram in their business dealings.  

B.
The Formation of Third Avenue Development
18. In December 2013, DA Realty and Taho Investments jointly formed Third Avenue Development. DA Realty and Taho Investments are each 50% owners of Third Avenue Development. 

19. Third Avenue Development was formed to acquire, own, and manage real property with the current address of  421 NE 3rd Avenue, Fort Lauderdale FL 33301 (the “Target Properties”).  Mr. Avital advised that the parcel could be acquired and redeveloped by Third Avenue Development at substantial profit. 
20. On December 5, 2013, Itay Avital filed Articles of Organization with the Florida Secretary of State for Third Avenue Development. Despite DA Realty’s joint ownership of the company, the Articles of Organization identified only Itay Avital as an authorized representative. A copy of the Articles of Organization is attached as Exhibit A.

21. At all times between December 5, 2013, and the present, only Itay Avital or Taho Investments has been listed as an authorized representative of Third Avenue Development with the Florida Secretary of State. Accordingly, there is no public filing or record which identifies DA Realty’s interest in the company. 
22. DA Realty’s initial capital investment in Third Avenue Development was $2,461,800.00. Neither Taho nor Mr. Avital invested initial capital. 

23. As Taho Investments and Mr. Avital invested no initial capital in the business, the understanding between the parties was that Taho Investments’ equity would be earned through Mr. Avital’s “sweat equity” – i.e., Mr. Avital would manage the company and develop the acquired real estate for the benefit of Third Avenue Development’s members. 

24. After forming Third Avenue Development, DA Realty and Taho Investments executed an Operating Agreement. A copy of the Operating Agreement is attached hereto as Exhibit B. 

25. The Operating Agreement appointed Itay Avital as Third Avenue Development’s initial manager. 
B.
Third Avenue Development begins to acquire property.
26. Itay Avital represented to DA Realty that its $2,461,800 capital contribution would be utilized to acquire the Target Properties. 

27. This representation proved to be false – as detailed below, Itay Avital utilized only a portion of DA Realty’s capital contribution to purchase the Target Properties.  

28. Specifically, on December 18, 2013, Third Avenue Development acquired four neighboring parcels of real property for the sum of $850,000. A copy of the deed is attached as Exhibit C. The parcels had separate Broward County folio numbers of 504203022150, 504203022160, 504203022180, 504203022190.
29. DA Realty would later learn that on December 11, 2013, another company owned by Itay Avital named Black Pearl Holdings, LLC acquired a fifth neighboring parcel of real property for $312,000. A copy of the deed is attached hereto as Exhibit D. This parcel had Broward County folio number of 504203022170.  
30. Itay Avital never provided an explanation for why he acquired one of the neighboring parcels in the name of a separate company in which the DA Realty was not a party.   
31. On December 15, 2014, Black Pearl Holdings transferred its parcel of real property to Third Avenue Development. A copy of this deed is attached as Exhibit E. The transfer was through a quit-claim deed and was for de minimis consideration. 

32. All five parcels have remained titled in the name of Third Avenue Development since December 15, 2014. The parcels were ultimately merged into the 421 NE 3rd Avenue Property.  

33. In sum, Itay Avital used $850,000 of the DA Realty’s initial capital contribution to purchase real estate by Third Avenue Investment. Neither Itay Avital nor Taho Investments has ever accounted for the remaining balance of DA Realty’s $2,461,800 capital contribution, despite repeated requests from DA Realty.

C.
Itay Avital excludes Third Avenue Development from the acquisition of 
neighboring real estate and pursues a lucrative development for himself. 
34. The 421 NE 3rd Avenue Property lies on NE 3rd Avenue in between NE 4th Street and NE 5th Street. Two adjacent parcels comprise the rest of the block between NE 4th Street and NE 5th Street. These parcels have the street addresses of 441 NE 3rd Avenue, Fort Lauderdale, FL 33301 (the “441 NE 3rd Avenue Property”) and 425 NE 3rd Avenue, Fort Lauderdale, FL 33301 (the “425 NE 3rd Avenue Property”):
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35. If the ownership of the three properties were unified under a common owner, the entire block could be developed together into, among other options, a valuable multifamily project. This sort of development would exponentially increase the value of the real estate. 
36. Mr. Avital has always been very aware of this upside and, when the opportunity arose in 2018, moved to acquire the adjacent properties that were not already owned by Third Avenue Development. Unfortunately, rather than acquiring them through Third Avenue Development or otherwise continuing the project with DA Realty, Mr. Avital struck out on his own without DA Realty’s knowledge.
37. On January 3, 2018, Mr. Avital caused URBN Flagler, which had no affiliation with DA Realty, to acquire both the 441 NE 3rd Avenue Property and the 425 NE 3rd Avenue Property for $1.75 million. A copy of the deed is attached hereto as Exhibit F.
38. Mr. Avital never presented this acquisition opportunity to Third Avenue Development.  Had he done so, DA Realty and Mr. Aviram would have been ready, willing, and able to acquire 441 NE 3rd Avenue Property and 425 NE 3rd Avenue Property through Third Avenue Development.

39. Following URBN Flagler’s acquisitions, Mr. Avital began to pursue a unified development of all three NE 3rd Avenue properties – the two owned by URBN Flagler and the one owned by Third Avenue Development. Mr. Avital prepared a site plan contemplating a sprawling complex comprised of 512 dwelling units and 29,074 square feet of retail/commercial space (the “Merged Parcel Development”). A copy of his site plan is attached as Exhibit G. 
40. In support of the site plan, Mr. Avital commissioned traffic studies, environmental reports, drainage reports, and detailed architectural and engineering packages. Mr. Avital ultimately presented his site plan to the City of Fort Lauderdale for approval. 
D.
Itay Avital finds a partner jointly develop the NE 3rd Avenue Parcels. 

41. On or about April 9, 2019, URBN Flagler and Ophir, LLC (“Ophir”) formed Taho Fusco. 
42. The manager of Taho Fusco is URBN GP Manager. 
43. The manager of URBN GP Manager is Mr. Avital. 

44. On April 12, 2019, URBN Flagler transferred the 425 NE 3rd Avenue Property to Taho Fusco as its capital contribution to the company. A copy of the deed is attached hereto as Exhibit H.

45. On April 18, 2019, URBN Flagler and Ophir entered into an Operating Agreement for Taho Fusco (the “Taho Fusco Operating Agreement”). A copy of the Taho Fusco Operating Agreement is attached as Exhibit I. 

46. The Taho Fusco Operating Agreement valued URBN Flagler’s capital contribution of the 425 N.E. 3rd Avenue Property at $7.488 million.  
47. Following this conveyance, the three parcels on NE 3rd Avenue had three different owners – Third Avenue Development owned the 421 NE 3rd Avenue Property, Taho Fusco owned the 425 NE 3rd Avenue Property and URBN Flagler owned the 441 NE 3rd Avenue Property. 

48. Mr. Avital continued to pursue Merged Parcel Development and eventually obtained approval of the Merged Parcel Development from the City of Fort Lauderdale. 

49. Following the approval, Ophir and URBN Flagler executed an amendment to the Taho Fusco Operating Agreement (the “Amended Taho Fusco Operating Agreement”) to acquire the 421 NE 3rd Avenue Property from Third Avenue Development. A copy of the Amended Taho Fusco Operating Agreement is attached as Exhibit J. 
50. In connection with the amendment, Ophir and URBN Flagler formed TF URBN, LLC as the entity which would hold title to the 421 NE 3rd Avenue Property. TF URBN, LLC was managed by URBN GP. 

51. In April 2021, the members of TF URBN prepared and approved a $11,232,000 offer to convey to Third Avenue Development to purchase the 421 NE 3rd Avenue Property. A copy of the offer is attached as Exhibit K.  

D.
The 2019 Settlement Agreement, Release and Amended Operating Agreement
52. In or around the summer of 2018, Mr. Aviram and DA Realty began to have concerns about their investments with Mr. Avital. 
53. After retaining counsel, on March 31, 2019, DA Realty and Taho Investments entered into a Settlement Agreement and Release (the “Settlement Agreement”). 

54.  The Settlement Agreement provides, in relevant part, as follows:

a) The parties would enter into an Amended Operating Agreement for the Third Avenue Development. 

b) The parties would release one another from then-existing claims. The release expressly did not apply to conduct of the parties after entry of the Settlement Agreement or obligations of the parties under the Operating Agreement. 

c) Taho Investments would continue to seek development approvals for the 421 NE 3rd Avenue Property. 

d) Taho Investments would work to procure a buyer for the 421 NE 3rd Avenue Property for a total sales price of not less than $6 million. 

e) If a buyer agreed to pay the $6 million sales price, Taho Investments could proceed to the sale of the Property, but only upon terms and conditions agreed to by DA Realty.

f) The sales proceeds from the sale of the 421 NE 3rd Avenue Property would be disbursed according to an agreed-upon formula. 

g) If Taho Investments failed to sell the 421 NE 3rd Avenue Property within 30 months, DA Realty would be permitted to take over the sales process. 

55. DA Realty and Taho Investments, LLC contemporaneously entered into an Amended Operating Agreement contemplated by the Settlement Agreement. 
56. The Amended Operating Agreement, in relevant part, revised Section 2.5 of the original Operating Agreement to state that no party could “dispose, sell, purchase, exchange or encumber any real property or asset” owned by Third Property Development, including the 421 NE 3rd Avenue Property, without the unanimous consent of Third Avenue Development’s members. The Amended Operating Agreement designated Taho Investments as the manager of Third Avenue Development instead of Itay Avital individually.
57. Also on March 31, 2019, Itay Avital, Taho Investments, David Aviram and DA Realty entered into a Mutual Release Agreement (the “Release Agreement”) to resolve Mr. Aviram and DA Realty’s claims related to Mr. Avital’s misconduct in other investment deals. 

58. The Release Agreement specifically applied to various entities owned or affiliated with Mr. Avital. However, URBN Flagler, Taho Fusco, and URBN GP Manager were not named as released entities.

59. A copy of the Settlement Agreement, Amended Operating Agreement and the Release Agreement are attached as Composite Exhibit L. 
60. During the negotiations that led up to the Settlement Agreement and Release Agreement, Mr. Avital withheld crucial information from DA Realty. Specifically, at the time the Settlement Agreement and Release Agreement were signed, Mr. Avital had not advised DA realty of at least the following:
a) That Mr. Avital’s entity URBN Flagler had acquired the 441 NE 3rd Avenue Property and the 425 NE 3rd Avenue Property;  

b) That in July 2018, Mr. Avital had obtained a land appraisal of the 421 NE 3rd Avenue Parcel, which valued the property at $8.3 million. 

c) That Mr. Avital had been actively pursuing the Merged Parcel Development and had either submitted or was in the process of submitting a proposal to the City of Fort Lauderdale. 

d) That when the Merged Parcel Development was approved its value would increase exponentially. 

E.
Mr. Avital fails to disclose the $11,232,000 offer to DA Realty
61. Mr. Avital never disclosed TF URBN’s $11,232,000 offer to DA Realty. Instead, Mr. Avital attempted to sell the 421 NE 3rd Avenue Property to TF URBN for the $6 million minimum sales price referenced in the Settlement Agreement. 

62. Further, despite having the $11,232,000 offer in his pocket, Mr. Avital attempted to convince Mr. Aviram that $6 million was the fair market value of the 421 NE 3rd Avenue Property. 

63. On May 13, 2021, Mr. Avital emailed Alex Aviram (David Aviram’s son) concerning this proposed sale. In relevant part, the email stated: 

a) Mr. Avital was in touch with four unnamed and unidentified brokers concerning the proposed sale of the 421 NE 3rd Avenue Property, but did not sign a listing agreement; 

b) A fifth real estate agent is going to receive a 5% commission for the sale; 
c) Mr. Avital did not want to publicly list the 421 NE 3rd Avenue Property for sale out of concerns of upsetting local politicians; 
d) Mr. Avital intends to sell the 421 NE 3rd Avenue Property to the owner of the “North Tower”. Mr. Avital does not disclose his interest in this entity. 
e) Mr. Avital would prefer to acquire DA Realty’s membership interest in Third Avenue Development, but otherwise intends to sell the 421 NE 3rd Avenue Property without DA Realty’s approval. 
A copy of the May 13, 2021, email is attached as Exhibit M.

64. Mr. Avital even sent Mr. Aviram a doctored version of the contract approved by TF URBN, a copy of which is attached as Exhibit N. This version of the contract reduces the sales price from $11,232,000 to $6,000,000, changes the name of the purchaser to Ophir (a company which does not list Mr. Aviram as a manager in the public records) and modifies a few additional contract terms, but is otherwise identical of the TF URBN contract. 
65. DA Realty refused to approve the $6 million dollar contract. 

Count I: Breach of Fiduciary Duty
Against Itay Avital and Taho Investments
66. Plaintiff realleges the allegations contained in Paragraphs 1 through 65 of this Complaint as if set forth herein.
67. As the managers of Third Avenue Development, Itay Avital and Taho Investments owed fiduciary duties, including the duties of care and loyalty, to Third Avenue Development and to its members, including DA Realty. 

68. Itay Avital and Taho Investments breached their fiduciary duties by, among other things:
a) Usurping the corporate opportunity of Third Avenue Development by purchasing the 425 NE 3rd Avenue Property and the 441 NE 3rd Avenue Property through URBN Flagler (an entity affiliated with Itay Avital) on January 3, 2018, and without providing prior notice to DA Realty; 

b) Usurping the corporate opportunity of Third Avenue Development by purchasing the 425 NE 3rd Avenue Property and the 441 NE 3rd Avenue Property Taho Fusco (an entity affiliated with Itay Avital) on April 12, 2019 (after the Settlement Agreement) and without providing prior notice to DA Realty;

c) Not pursuing the joint development of the 421 NE 3rd Avenue Property, the 425 NE 3rd Avenue Property and the 441 NE 3rd Avenue Property through Third Avenue Development but instead through other entities affiliated with Itay Avital; and
d) Failing to properly market the 421 NE 3rd Avenue Property for sale and/or failing to pursue a sale of the 421 NE 3rd Avenue Property for fair market value.
e) Failing to present the $11,232,000 offer for the 421 NE 3rd Avenue Property for sale to Third Avenue Development and falsely claiming that $6 million was a fair market price.  

69. Itay Avital and Taho Investments’ respective breaches of fiduciary duty have damaged the enterprise value of Third Avenue Development and reduced the value of the company. 
70. DA Realty files this cause of action in a derivative capacity on behalf of Third Avenue Development as (a) demand would be futile since Itay Avital and Taho Investments cannot be expected to authorize a suit against themselves;  (b) Taho Investments efforts to unilaterally sell the 421 NE 3rd Avenue Property for below market value would constitute irreparable harm to Third Avenue Development; (c) Mr. Avital’s stated intentions relating to the disposition of the property in his May 13, 2021 email to Mr. Aviram’s son.  Because Mr. Avital controls Taho Investments and is using that entity, as alleged herein, to serve his own interests rather than those of Third Avenue Development, there would be no practical point in asking Taho Investments and/or Mr. Avital to conduct an investigation under a formal derivative demand; and (d) Third Avenue Investments does not have internal controls, independent directors, and/or committees that could reasonably be formed to investigate the matters raised in this action without substantial interference from Mr. Avital and/or Taho Investments.
WHEREFORE, Plaintiff, in a derivative capacity on behalf of Third Avenue Development, requests the Court enter judgment for damages against Itay Avital and Taho Investments including attorney fees and costs from Third Avenue Development to DA Realty for obtaining relief pursuant to Fla. Stat. 605.0805 and granting such further relief as is deemed just and proper.
Count II: Aiding and Abetting Breach of Fiduciary Duty 
Against URBN Flagler, Taho Fusco and URBN GP Manager

71. Plaintiff realleges the allegations contained in Paragraphs 1 through 65 of this Complaint as if set forth herein.
72. URBN Flagler and Taho Fusco are each managed by Itay Avital, Taho Investments, or URBN GP Manager. 
73. URBN Flagler, Taho Fusco, and URBN GP Manager are all charged with Itay Avital’s knowledge of the above, since he was the human being in control of such entities. 

74. URBN Flagler, Taho Fusco, and URBN GP Manager knew that Itay Avital and Taho Investments owed a fiduciary duty to Third Avenue Development. They also knew that Third Avenue Development was ready, willing, and able to jointly develop all three properties, and that Itay Avital and Taho Investments owed Third Avenue Development a duty to pursue such joint development. Despite this knowledge, each of URBN Flagler, Taho Fusco, and URBN GP Manager provided substantial assistance to Itay Avital and Taho Investments’ breaches of their duties by (a) acquiring the 441 NE 3rd Avenue Property and 425 NE 3rd Avenue Property; (b) pursuing the unified development of all three NE 3rd Avenue properties, including without limitation by commissioning traffic studies, environmental reports, drainage reports, and detailed architectural and engineering packages and obtaining approval for the Merged Parcel Development; and (c) making, through Itay Avital, a below-market offer to purchase the 421 NE 3rd Avenue Property that did not disclose Itay Avital’s involvement in the underlying entities making the offer. 

75. As a result of URBN Flagler, Taho Fusco and URBN GP Manager aiding and abetting of Itay Avital and Taho Investments’ breaches of fiduciary duty, Third Avenue Development has been damaged. 

76. DA Realty files this this cause of action in a derivative capacity on behalf of Third Avenue Development since demand would be futile as Itay Avital and Taho Investments cannot be expected to authorize a suit against other entities managed or controlled by Itay Avital.  

WHEREFORE, Plaintiff, in a derivative capacity on behalf of Third Avenue Development, requests the Court enter judgment for damages against URBN Flagler, Taho Fusco and URBN GP and granting such further relief as is deemed just and proper, including attorney fees and costs from Third Avenue Development to DA Realty for obtaining relief pursuant to Fla. Stat. 605.0805. 

Count III: Conspiracy to Commit Breach of Fiduciary Duty 

Against URBN Flagler, Taho Fusco and URBN GP Manager

77. Plaintiff realleges the allegations contained in Paragraphs 1 through 54 of this Complaint as if set forth herein.
78. URBN Flagler and Taho Fusco are each managed by Itay Avital, Taho Investments, or URBN GP Manager. 

79. URBN Flagler, Taho Fusco, and URBN GP Manager are all charged with Itay Avital’s knowledge of the above, since he was the human being in control of such entities. 

80. URBN Flagler, Taho Fusco, and URBN GP Manager knew that Itay Avital and Taho Investments owed a fiduciary duty to Third Avenue Development. They also knew that Third Avenue Development was ready, willing, and able to jointly develop all three properties, and that Itay Avital and Taho Investments owed Third Avenue Development a duty to pursue such joint development. Despite this knowledge, each of URBN Flagler, Taho Fusco, and URBN GP Manager provided substantial assistance to Itay Avital and Taho Investments’ breaches of their duties by (a) acquiring the 441 NE 3rd Avenue Property and 425 NE 3rd Avenue Property; (b) pursuing the unified development of all three NE 3rd Avenue properties, including without limitation by commissioning traffic studies, environmental reports, drainage reports, and detailed architectural and engineering packages and obtaining approval for the Merged Parcel Development; and (c) making, through Itay Avital, a below-market offer to purchase the 421 NE 3rd Avenue Property that did not disclose Itay Avital’s involvement in the underlying entities making the offer. 

81. As a result of URBN Flagler, Taho Fusco and URBN GP Manager’s conspiracy with Mr. Avital and Taho Investments, Third Avenue Development has been damaged. 

82. DA Realty files this cause of action in a derivative capacity on behalf of Third Avenue Development since demand would be futile as Itay Avital and Taho Investments cannot be expected to authorize a suit against other entities managed or controlled by Itay Avital.  

WHEREFORE, Plaintiff, in a derivative capacity on behalf of Third Avenue Development, requests the Court enter judgment for damages against URBN Flagler, Taho Fusco and URBN GP and granting such further relief as is deemed just and proper, including attorney fees and costs from Third Avenue Development to DA Realty for obtaining relief pursuant to Fla. Stat. 605.0805. 

Verification

Under penalties of perjury, I declare that I have read the foregoing, and the facts alleged are true, to the best of my knowledge and belief.
_____________________________

David Aviram

Managing Member of DA Realty

Hoffman, Larin & Agnetti, P.A.



Attorneys for DA Realty in a Derivative Capacity

on behalf of Third Avenue Development

909 North Miami Beach Blvd., Suite 201

Miami, FL 33162

T.
305.653.5555
E.
mshoffman@hlalaw.com 

/s/ Michael S. Hoffman     
Michael S. Hoffman, Esq.
Florida Bar No. 41164
MELAND BUDWICK, P.A.

Attorneys for DA Realty in a Derivative Capacity

on behalf of Third Avenue Development

200 South Biscayne Blvd., Suite 3200

Miami, F: 33131

T:
305.358.6363

F:.
305.358.1221

/s/ Eric Ostroff 

Eric Ostroff, Esq.

Florida Bar No. 10130

Emily Ebner, Esq.

Florida Bar No. 682225
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